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\ 

y 



PETITION FCR REHIARING 
AND SUG3I3TI0N FOR 
REHZARIN3 32? 3ANC 


Apoellent hereby peoioicr.s, pursuant to Rule 40 of the 
Federal Rules of Appellate Procecure, for rehearing of the attached 
decision in this case, issued cr. Jur.e 15, 1976, and as grounds 
therefor states as follov-'S: 

1. with regara to tvo critical trial errors, the deci- 
sior. of Jur.e 15 nisapprehenced the trial record and misapplied 

I 

bincing decisions in this Circuit: 

(a) The refusal to cive an instruction on a 
defense theorv supported by crcof . The lav, is clear beyond any 
doubt that a defendant is absciutely entitled to have included, in 
the final charge to the jury, an instruction on any theory of 
defense as to which there nas been any proof whatever during the 
trial. United States v. Platt, 435 F.2d 789 (2d Cir. 1970); 










United Stat fs v. O'Connor , 237 F.2d 456, 474 n.8 (2d Cir. 1956). 

The use made by Mr. Nathan of the funds he received when he cashed 
checks at the Waldorf-Astoria, New York Hilton and St. Moritz was 
a vigorously aisputed factual issue. Yet the trial judge re- 
jected tv;o defense reguests directed specifically to this factual 
question. 

This Court rejecned this argurr.ent on the ground that 

(p. 4205): 

The cnly evider.ce regardir.g cash gratu- 
ities introduced at trial was from Joseph 
Mazzurco, the credit manager at the Wal- 
dorf Astoria, whc adnitted receiving 
between $200 ar.d $500 in cash per year 
from appellant. 

This conclusion is wrong in several respects: 

First , Mazzurco’s testimony was not that he had re- 
ceived "between $200 and $300 in cash per year"; in fact, he kept 
insisting that he could r.ot estimate how much he had received in 
all (A. 229-231). What he did sav v.as that he received a payment 
whenever Mr. Nathan carr.e to the hotel to present a statement and 
pay the amounts collected (A. 227-223). An examination of the 
check stubs shows that this occurred on an average of once a month, 
and each payment vas, acccrdir.g to Mazzurco's account, $40 to $100, 
with a payment which "might have hit $150" around the holidays 
(A. 228). The proper total estimate for Mazzurco's annual payment 
alone would come, therefore, to between $500 and $1250. 
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Secor.l , Mazzurco cid r.ot or.ly testify about hinsel^. 

This Court ras overlooked his ever. r.ore irr.portant testimony that 
what v;as dor.e for hin was aiso dor.e throughout the industry. 
Mazzurco v»as asked (n. 2 3 5) : 

vras it a policy, if you know, in your 
busir.es s as the credit nar.ager when you 
deait with these oeopie that they gave 
you gratuities fron tir.e to tiir.e? 

A Could you repeat that, sir? 

Q Yes, sure. 

THZ CCURT: I think not poiicy, was 
it a practice? 

Q I vill accept your Honor's modi- 
fication. Was it a practice or a custom? 

A Yes. 

* * * * * 

Q This practice as far as you know, 
at laast with respect to Mr. Nathan, 
existed frcm 1957 uo 1970 at the Waldorf 
with you as a credit nar.ager? 

A Yes. 

Q And to the extent that you have 
indicstea that you have received amounts 
fror. hin fron tir.e to tir.e? 

A That's richt, yes. 

Third , the other credit r.anagers—particularly Groppe— 
provided testirony that supported the inference .nat there were 
cash payments to credit managers. Groppe admitted having received 
personal paymerts by check from Mr. Nathan's firm, but tried to 






/ 


provide sor.e innocent explanaz 
1 / 


197, 199).' 


He also adnitted 


a gift, althcugh he asserted t 
2 / 

(A. 186)Even Carey—who v 
subject—adn.itted that he had 
on one occasion (A. 221), ar.d 
others" ir. hctels whers he v;as 
Fourth, the total ca 
vias far less than vhat the Inr 
accepted as a reasonable trave 
such a business in a single ys 
travel and entertainnent exper 
added up to a total of less ti 
per year (Gov't. Ex. No. t>) . 
fairly conclude that the cash 
used for business expenses—g: 


lon for those payments (A. 186- 
receiving money from Mr. Nathan as 
hat this was "at Christmastime" 
as nct directly questioned on the 
beer. "entertained" with his family 
that he saw Mr. Nathan "entertaining 
enployed (A. 221-222). 
sh ir.volved —?36,000 in four years — 
err.al Revenue Service would have 
1 ar.d entertainment allowance for 
ar (A. 349). In fact, the 1967-1969 
ses shown on Mr. Nathan's books 
ar. 34,000—or approximately $1,300 
On this record, the jury could 
received by the hotels was being 
atuities to the credit managers as 


well as other forms of entertairrrer.i 


1 / The tape recordir.g discussed infra related to this 

particularly ir.portant questicr. cf credibility. 

2/ This Court should surely r.ot blind itself to the 

possibility that a credit r.ar.ager regularly receiving cash 
gratuities fcr sending business tc a particular firm might be 
reluctant to admit such receipt cper.ly—particularly if amounts 
were not fully reflected or. tax returns. 
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Bv cor.caring the dcllar ar.ount testified to by Mazzurco 
with the total vaiue of the cashed checks over the r our-year period, 
this Court totaliy r.isread the defer.dant's theor: o* jafense. 


Mazzurco' s testir.ony, ccrrcoo 


horated bv the reluctant admissions of 


Groppe ar.d Carey and by the arccur.tar.t' s testimony reqarding the 
air.ount ordinariiy sper.t by such a busir.es 3 on travel and entertain- 


— - -N T.- “ - ti s a - r- * a * Z3S 

tUCk4 W | & W W — — ww..* w —. — — — — 


defendar.t's triai cour.sel i 


c= fcr the defense forcefully made by 
r. surcr.aticn (Transcript, pp. 662-665) 


that the ir.oney * 2 S r.ot used ,by y_r. Xathan for personal, taxable 


purposes.— Tr.ere was, 


s, *e sutrcit, far icore proof in this record 


of the cefense the jucge 


e refused to rcertion in his final charge 


than there *as in Ur.ited 5tates v. Pratt , 435 F.2d 789 (2d Cir. 
1970) , vhich this Court dces r.ot ever. cite or discuss although 
that convictior. v.as reversed cn precrsely this ground. 


Cr.e exc_usio 


r. of the tape recordinq. This 


Court has error.eously ccncluded tr.at the tape recording of 
Groppe's conversation Vvith Mr. Matr.an was only "temporarily 
excluaed . . . pendir.g prcper ider.tif ication of the scope and 


3/ Ir. this regard, the 
jury (A. 625-625) acgravatet 
as fact, this cisputed quest: 
this ground (A. 525), ar.d h.i: 
trial judge. 


ipler.entary instruction to the 
trial court's error by assuming, 
Cefense counsel objected on 
;ecfion vas rejected by the 


t 





conter.ts 


(?. 42:5} 


cf the tape 
prosecutior.‘ s position >iith th 
collocruy r.akes it clear thac J 
was not preparad to perr.it ic 
contents" vers identified. (.4 


This Court is confusing the 
cf Judge Bonsal. The following 
e Bcr.sal excluded the tape and 
evidence even if the "scope and 



MR. WOHL: Ycur Hcr.cr, there is one 
r.atter that I woulc iixe to bring to your 
atter.tion other than cr. che c.harge and that 
is- accuaily chere are t*o r.atters. First 
of axl vie have ccr.e to the conclusion that 
if the defer.se vere ahie tc get their offer 
in of that tape ir. prcper crder in the sense 
that they couia cive us the beginning of the 
conversation or they ccuid tell us that 
that's— 


THE COURT: I ara r.ct going to worry 
very nuch about that tape. I don't know 
whether it prcves very rauch anyway. I can 
see why tne govemnent vould sort of like 
to get it in, it origir.aily was offered 
by the defense, becausa the defendant was 
sort of overbearir.g as I heard, but I don’t 
think it makes realiy er.cugh differences 
what—Groppe, he was up at the St. Moritz 
and I don't quite see vhat relevance that 
has. The issue stiil is the checks for 
cash and the checks that vere not presented. 

MR. WOHL: I just vanted to make one 
thing clear, and that is that there is no 
probiem on the avaiiability of Mr. Groppe 

4/ We are somewhat nystified by this apparent requirement. 

How does or.e icentify "scope and ccr.tents"? If—as is not really 
contested—the tape contair.ed Groppe's voice speaking to Mr. Nathan 
aud it ccntradicted what Grcppe r.estified to under oath, why could 
it not be played in the presence of Groppe and the jury for its 
impeachment value? As r.oted previously, this conversation had 
none of the seif-serving statements rhat made a similar tape un- 
usable for presentation before a jury in United States v. McKeever , 
271 F.2d 659, 675-676 (2d Cir. 1959). 












if they v;anted tc put hir. cr.. tfe asked 
hiia to coir.e back, I believa ha is in the 
■witness roo~ today. If ohe oerease 
wanted to cross-exanir.e hirr. concerning 
that they coulc. I think it is a tacti- 
cal decision. 

TH2 COU?.T: .-.11 right, you nade the 
offer and I appreciaoe that. . . . 

Even the "ter.porary exclusior." of the tape was, we 
believa, arroneous because there was nc real disputed issue before 
the trial court vhen the tape was first presented. The only 
quarrel was with the fact thau the beginning of the conversation 
was not recorded.^ That crr.issicn did not make the tape unusable 
for the intended purpcsa, as we dercr.strated conclusively in our 
rr.ain brief (pp. 57-53) . 

This Gourt's conclusion uhat the judge was only seeking 


"to avoid delays in the trial bv requiring counsel who does not 
have his evidentiary r.aterial ir. wcrkable order to proceea with 
exair.ination of a vitness rather thar. to bog down the trial by a 


5/ The lor.g cuotaticr. u! 

Court' s opinion actuallv crr.it s 
(pp. A. 204-208, Transcript pp 
omission the words: "[Two por 
In fact, uhese five pages ir.di 
by the prosecution and sustair. 
"beginning" of the convarsatic 

I am ruling if 
we get the begir.ninc 
you can put it ir. ar 
can bring out all k: 
wants to, but okay. 


appears as footnote 4 of this 
five full pages of transcript 
130-134), substituting for the 
;ior.s cf the tape were then played.]" 
:=ue that the sole objection made 
•d by the judge was that the 
i was r.cu recorded (A. 208) : 

you rr.sist on it, if 
• of tr.e conversation 
:d or. the redirect he 
.r.ds of things if he 









Secor.d, cor.clusive croof thet delay was not the judge's 


concern arises frora the facr that he called a recess inunediately 

after issuir.g his ruiing (A. 210) . 

The fact is that "udge Bonsal stated several reasons 

for excluding the tape, r.one cf which withstands analysis. At 

first, he relied erronecusly cn the fact that there was no 

"beginninr" tc the conversaricn. Cn the following day, he said 

that the taoe would be adrr.issible only in the defendant's case 

and only after a full fcur.daticn had been iaid (A. 335): 

. . . if you sre going to bring that 
tape in in the defendant's case I want 
a orcper foundaticn. I v»ant the jury 
to rcnow how it happened this was taped, 

I think they are entitled to know that, 
viho did it and so forth. I think I would 
v;ant that if it is coing to come in. 
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This position—as v;eil as the concluding assertion that 
the tape -* = s irrelevar.t (A. 553)—•'was plainly wrong. It not 
only conflicts with Judge Frier.dly 1 s opinion for another panel 
of this Ccurt in United States v. Barash, 365 F.2d 395, 400-401 
(2d Cir. 1955)—thereby justifyir.g en banc consideration—but it 
also confiiccs with a recent cecision of the Third Circuit in 
Unitef Stetes v. Secal , Nos. 75-1534, 75-1539, decided February 6, 
1976, attached hereto as Apper.dix II. After all the varied 
efforts to explain and justify *what Judge Bonsal did, the fact 
remains that a critical piece of evidence on an important point— 
whether Groppe lied in cer.ying he had received gratuities from 
Mr. Nathar.—was kept from the fact-finder in this close case. 

2. This Court aiso errec in summarizing the proof said 
to be ir. the record on the issue of willfulness. The summary of 
the proof (pp. 4204-4205) recites the trial testimony in a form 
that omits er.tirely the overviheimingly exculpatory testimony of 
the accour.rar.r who actualiy ccmpleted the tax returns in the years 
for vhich Mr. Nathan v.as charged. For those years—1957 to 1970 — 
Sanford Karz did Mr. Nathan’s accounting \vork, and, as the testi- 
m.ony quoted in full at pages 18-20 and pages 2 5-29 of our main 
brief establishes, Katz took total responsibility for the errors 
that resulted in lower tax payirer.ts. This Court’s recitation of 
the facts erroneously makes it appear as if Katz—who testified 
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as a prosecution witness—had incriminated Mr. Nathan. 
fact, in his s*orn testir.ony Kacz assumea full blame for what 
happened, and if Katz v;ere believed, Mr. Nathan wculd have had 
to have been accuitted. Much ci the prosecutor's summation was 
taken u? vrith an attack cn Katz' credibility. 

Sir.ce this Court error.eouslv stated the facts, it 
omitted entirely any consiceration of the square conflict between 
the conviction of Mr. Nathar. on this proof and the Third Circuit's 
decision in United States v. Pschenik , 235 F.2d 844 (3d Cir. 1956), 
discussed in our main brief at pp. 35-40. As we indicated, every 
critical factor in Pechenik vces also present in this record. The 
prosecution has failed to ccrr.e up v.irh a single tenable distinc— 
tion, and this Court has—rather than rceeting the issue—chosen 
to ignore it. 


6/ For example, this Court's opinion says: ''A second 

accountant, Sar.ford Katz, hired to succeed Edwards, also testified 
that appellant was aware of the r.ounting sum of stale ’refund' 
checks carried on the acency's bccks.” Katz' testimony (our main 
brief, ?p. 14-15) was that he had a single brief conversation 
sorc.etirc.e in 1955 with .'tr. Nathar. on the subject during which Mr. 
Nathan had explained that the bar.k had been told tc honor old 
checks—a policy carried ouu viith the actual negotiation of such 
drafts. And the Court says vith respect to the "refund" checks: 
"Both Edwards and Katz had been led to believe that these checks 
were ’refund’ or ’ client’ checks ..." There is not a word of 
testimony to support the conclusion that Mr. Nathar. "led" them 
"to believe"any such thing. Edwards did not testify at all about 
the "refund" check practice, ap.d Katz testified that the sole 
reason he classifiea them as "refund" checks was that he never 
checked the stub book with the actual checks themselves, which 
showed clearly on the reverse side that they were not "refund" 
checks. See testimony at A. 352-354, quoted at pp. 26-28 of our 
main bri$fr 




and the 


Dated: 


For the foregoing reascns, rehearing should be granted 


judgr.ent of convicticn reversed. 



I»r»THAN LETv'IN 

Miller, Cassidy, Larroca & Lewin 
2555 M Street, N.W., Suite 500 
Washington, D.C. 20037 
!202) 293-5400 
.-.tcorr.ev fcr Aooellant 


June 29, 1976 
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CZRUIFIC.-.ZZ C? SZRYICE 

I hereby cerfcifv fcbefc on fchis 29fch dey of June 1976 
two copies of the Pefcifcicr. for P.ehearing and Suggestion for 
Rehearing En Banc were served by first-class mail, postage 
prepaid to: Frar.k V.'ohl, .-.ssisoar.o Ur.ited States Attorney, 
Southem Disfcrict of Ne‘* York, 1 Sfc. Ar.drews Plaza, New York, 
New York 10037. 

NA7HAN LEWIN 
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APPeriO'* X 


UXITED STATES COUBT OF APPEALS 

Foa THZ SzCO>" C3CTi T 

Xo. 964—Septe=£er Tir=- 1SI5- 
(Argued March 2ɓ, 1976 'D*£i*S. J—e 16.19* 6.) 

Dcck=: No. 7:-142- 



UsTTSD SxaTZS OT AiEZZXCi. 


Appellee. 


Jacs Ni.rH-icc, 


Appellant. 


Before: 


Ltmbaed, Oa: 


azd T 3 I 3 Z 25 , 

Circuit Judges. 


Appeal from a judgrceut or cc 
$ 7201 for erasicn of incorce tare 
1975, in the United State? D:;:r. 
DiHtrict of FTork, Dudiey 3. 
argues that (1) the evidence o: t 

(2) an erroneously ercluded ta; 
paired developtnent of a cri— 

(3) in*roducricn of large charts 
the prosecurion's evicence .w._. 
instructicns ^as pre;ndic:al e. - 
in the inierrogation of vritness-; 
cated to the yary that the ;u:: 
conviction in th3 case. 

Afhnned. 


.ricrion under 26 U.S.C. 

, en:ered oa Deceruoer 8, 
feurt for the Southem 
trr.sah Judne. Appellant 
Jfulness vrss insnfucient; 

? o: a conversa'.ion im- 
freory o? the defense; 

- — — irizing portcons of 
t arpropriate cautionary 
r; and (4) participation 
: rv ±e trial jndge indi- 
• hV.d a bias in favor of 

_ uttu i £..a 


n'o *>i leic . 

JW< “ J | 



rrtj u lila 









T '^ ci & 

Lzttcc, TTz3zlzr-:z- C-r?lick, 

i.;;-!j. rai- : iT. Lirrrcz £ Le~lz. TTasli- 

Lgtou’ D.c" CZ me zr.iz). fcr AogtUant. 

FziS-K H. TT.-.ZZ. L33litaz: r-it=-i State* At- 
:o-ev C5o:=rt 2. Fiske. Jr_ Lzited States 
Attorrey f :r tze S:ri-rt Distrlct of Le~ 
Yr.r-v 3 - —~-_ j_z_ —B. Pedotdtz. 

q Lssii-*—t Lrite-i States 

Ar.omeys. •:*: cc^n . . -y.-- 


Oakzs, Circttii Judge: 


Tbis sppeal is from a digrtez: 
in the United States Dlsrrlct Cottrt 
nict of Xew York. before Dtcie- 3 
a six-dap tria 1 . the appeLant. -jac 
enilty oz four connts oi etaston. ct 
26 U.S.C. i 7201, 1 and settence*! t 
nine tnontbs' imprisonmett ara. a : 


of conriction. entered 
’or tbe Sonthem Dis- 
3 :rsaL Judge. Aiter 
A Yataat. rras fonnd 
tersonai ir.:ome tases, 
o cczcarrent terms of 
Le of 510.000 on each 


eount. 

Tbe tan erasion scbeme pro~e< 
direct in its conception. Ine at 
ated a rill eollection agencp. Y 
Ltd.. in Yerr York Citj”. ine ag 
tion of delmqnent cnstomer acc 
r-.ther ciients. Tbe co’.e-itton t 



azency ~ere cepositec — — r —— 


as simple and 
Zid snd oper- 
:an £ Yathan, 
?ss tras co’iec- 
to hotels and 
rained by the 
otvn bank ac- 


1 23 rs.c. } 7201 proTidii riiT: 

4 - - T-irsoa "*—o “—t.— 7 - 

3-- Tai Cr.T.iTl - _n= T‘-: 

ir adiitisa to otiar p-inlai* prms>i : 
azi, Tpca eoJrric-ica rliryzi. CnZ :* : 
cr isp riioaed cot ncre vsa 5 
ccsta ci ;ro»e«-oa. 


-t- —3— »- -O erade or 
i •iireof *bi2, 

t. V rvtv a ieloaj 
=or- tiaa 210 . 000 , 
----- tcyj-J^r irUi tie 





t X 












COUU 


A fee of appro -:~- -----~-- So per cent rrao retained 

by appellant’s agencv. ani :ie balance ~as remitted to 
tbe cLent bp a cLeck carrie-i tz tie irtz's bcoks as a “re- 


fnnd." The Gorernmez: pro 
appellar.t's direction, emp'o7 


t trial that the firm. at 
0 derices to nnderstate 


its income : : (1) -refnnd" cL 
camed on tne boors as erp: 
cases ;he ehecks had not he-er. 
atter tLey ~ere ailegediy maL 
made out to clien: hctels ~L 


ks xrittsn to clients were 
ees, eren thongh in many 
ashed three or more years 

1 :o ihe clients; (2) checks 

2 ^er? not ‘T-efnnds,” fcnt 
rired cash from rhe hoteLs, 


were treated as ‘Tefnni" eke-iks on the agency*s books 
ar.d charged as enpenses. By the end 0: 1S70, approsi- 
mateiy >50.000 of income hai teen conceeled in stale “re- 
fnnd" checks, and dnrlng the r.eriod of 1057 throcgh 1970, 
approiimately $36.000 of cash rras siphoned ont of the 
agency through Xathan’s cnihing of pntative “reftmd” 
checks at the client hotels. 

Appellant raisea ihe folio'ring ciaim- at this appeal: 
(1) the evidence that appe'dant -rrillfnliy’ evaded payment 
of his income tazes, see nore 1 si:pra. ras insnScient to 
\rarrant submission 0? the case to the ;ury: (2) the de- 
fense xas prejudiced by an err:neons ezt’nsion of a taped 


conrersation tending tc sko~ 


tha: the nrtceecs of checks 


cashed by appellant at clie: 
“graruities" to the creiii m 
use by the Government of cl 
rions 01* the evidence. ~'*ho: 
strccticns, ~as prejnditial ■ 


hotels "xere nsed to pay 
arers at those hotels; (3) 
rs xhich snmmarized por- 
apprtpriate cantionary in- 
*:r: and -4) participation 


2 SLaee :Se eoCietioa z:*zr? -rz-, zs a Sib-iapter S eorto- 

ratioa izzizg :h» perioi iz zze iziizzzazz. t zt profia of th» 

£.-= eoo«rir::e<! :o iir i -;.*nr. Zz TT-S. t. § Iit3. Therefo-e. 

hi* Tii'.r^i ’= 1 Kh-=? :j zz.iim.zi the ijeseya proSts 

eoi«:rr:-j '9 evssica of his -inczz. —::=t ixxes zziir 2o TT.S.C. 9 7201, 
*e* rote 1 nzrra. 
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~z~ b;as*d in favor of 
•j* arrnnents acd aSrm 

~?::ar.:‘s wiliial evasioa 
Ar a:co'n:aat formerlv 
~3rds, tesrlded that he 
: "retard" elieeks should 
id tha: as aa aecouatant 
a: ' :n re:ams ualess 
i — dr. I'athaa thea fired 
lotrh :ke j~i— could weil 
rd brcaiie of appellanfs 
l second aeoourtaat, San- 
~ards. 2 I 50 tesdfied that 
—dne: sm of stale “re- 
■en:~‘s hooks. From this 
:-:!nde dia: appekant will- 
ccncealrd hls income. Xa- 
:-:’r2sr presented no wit- 

- ^tes with regard to 
cheeks 2 : ciient hotels is 
-- ~o !■v chseks aegregat- 
-- ^es-Ion. 11-07-70. The 
-- —?ok_- looked jast like 
?— e reverse side of the 
7~rzz~L.~ . Both Edwards 
:.:a: :nese eheelts were 
:u ar.rrJan: never gave 
‘ that he was 


— ‘=* bai fiSed to 

■Lzi tii issirred jnnior 
i-»T Cl: i:jz: it rrrzrrj bimjelf. 


















ebtairing casb :or :be -----'-i 
^r.v o:b=r eu:r.e= *- r - 
Trhicb he generailj cre~ 
dence of Aviliftd eva-i:r. c: 
the ca=e to go to :— - - —~7 
»hat :he Govensis—: - -— r - 
u=e :he ca=a proce=--= o: 
poses (;.e. ? ‘•grard.tie=“ ar- ■ 

u-a—agers). T*ta-= - 

cairi vri:h the GoverrrT: 


I 


Sfcies v. Lecnarl. 524 F 
cerr. denied, 44 TT. 5 -L.Tr. 
^trree vrith J'adge Co— - 
i= tha: ur.iforrrd" art-e-: 
deuce ot uaexpi a ~ r e•! .=ct 
bardea of corairz forwar: 
of orfsettinz exper=e=. :: 
377 F.2d 469. 473 ‘Ist Ci 
Ir. Ihia ca=e, moreover. 
svvrn, the defer=e :ra: • 
pav lecriiimate btts'Ui'ii =- 
'n the evidence to rec—: 
jnrv on thi= po==it.e 
ir.g cash gra:ni:ie= in:r: 
Mazrarco. the c-re-fi: n 
vrho admitted receivinz 
ppT* vear from =—•— 

ir.ents and the rrcceeds 
in the record: even — 
fall far short o: enpiai 

approximate ---ra 

on: of azer.cv earrnnzi 
‘•Tefnnu’’ chechs. AL o 


.. *h_ client Iiotels, or made 

or face of the eheeks 
circnmstantial evi- 
-a= snmcient to allow 
_ Tne appeLant has argued 
- - : -ho- tlia: Xathan did not 
ch-ck= for ’iiuiiness por- 

' en'ertainment for client credit 

_ a -_ r.ur ien oi persuasion le- 

0 -. ; :e lisue whether net 
ranpayer, United 
':21 107C. 1CS3 (2d Cir. 1075), 
(TT.S. Tlay 4, 1976). we 
•Vo - -'t]he applicable rule here 
-p- _-a=ion cases—that evi- 
-’p:s shif:? to die tanpayers the 
: eridence as to the amonnt 

yy Sirnvo v. United Stat'iS, 

ir. 1967'. 

a= in Un'-ted States v. Leonard, 
-n e che-.-k proceeds were u=ed to 
■v:-niT= ’vas cot snSciently raised 
_] -j- e :r ; a ’. conrt to uistmct the 
■pv.j or j-.- evidence regard- 
'-'n-ed a: :rial was from Joseph 
.snazer a: the TTaldorf Astoria. 
bevv-en =200 and $500 in cash 
r_enu: between the=e pay- 
-Vj, .'halienred checks appears 
: : did i’ near, :he sunis iavolved 
anv n'.atevial portion of the 
-=r ver.r ..-’pellant was obtaining 
thronzh :he cashinz of the bozns 
-• -v-a checks vrtre cashed at three 
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Xr- York botsl*. E~en ass ±zi : 
tz-zzz-.ts a: these ko:e!s Trere r^eirk:;: 
of S-iO ::• s;:o per rear :r:- 
for :o rrore ".zzz c- : _ -.«.v • 
bj Xi:har for '_Li c-ircks. Tcerr Y r .: 
in tke record as to a ierirkra:e briire 

tirrr Pr-—r-.'n-c; - . 

refree :o izs*—c: L -7 :ka: : z :ke ck 


’jzii eack of the credit 
ri—k:r caek ••granitiea” 
i'.te'Jka.:. tkie accounts 
:£rk :r:creds obtained 
-r a:: ±? elirhtest liint 
biiiress nsaze for tke 
"Is c-f ±ese ckecks. In 
r f:r tke trial coart to 
tke ckeck proceeds had 
p-rrpcse? there —as no 


evaecon or m:■ *:n T ~;■"-- I : — 

r<.' x ef d'fT. dS-: Fkl; 0?. f’ 

der:>f. Sfd U.S. 535 !l5dl). 

Aprekart ciainas ±at a tared conTers: 
rje’-lant ani Leonard Groppe, the cre-ii: 
St. Moritz Hctel. in.iica“tnz rece : ":~ r- 
larrer. -ms ircproperlr erclrde-i. H:—- r - 
onlp rercporark- enclnied cnrHr arpe” 
ination of Gro-pe reniinr prc-e- iie: 
scope and contents of tke :ape. I: := c± 
the trial ccnrt's discretion to a--ii ckat 
recLrinz comsel Trho does rct kare ki? 
terial ± Torkakle order to -ro-teed — 


LecnirJ, supra; 
1 >id Cir.), cert. 

ation berreen ap- 
mana?-r at the 
srrtrities by the 
‘er. the tape was 
nnt's cross-enam- 
iridtaiion of the 
ite plainlr Tdthin 
-s :n the trial bj 
'• e-iientiarr rca- 
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4 (Contisaed) 

Mr. Bender: I thini hi saii 'hat he called. 

The Court: But I don't hno-r i* that's the one that ym hare tie 
tape on. 

Mr. Bender: I thini he said he •iii. 

The Court^ You must know wha initiated the cail. 

Mr. BenOer: I nish I iid. I nn Snd ont. 

(Pause.) 

Mr. Bender: Mr. Xathas sa-» that the witnees calied hhn. 

[Two portions of the tape wer? then tia»ed.] 

The Conrt: That's what I am looking for. YThere ii the begia- 
ningt 

The Defendant: Escu»e =e. ftnr Honor, I heliere at the end u. 
this we wiil go open [stt] to the other. I beliere so. I haren't 
p’.aTed these thicgs— 

The Court: You thich thia ii a Ii5erent conversation! 

The Defendant: Ye*. sir. 

[Tape played.] 

The Court: I am trt-inr te ztt the beginning of the one tua 
rou had before. You dttt't fc-r? 

The Defendant: Xo, I d'n’t know. 

The Court: Gentlemen. what I think I am going to do with *"r’S 
thing, I am not going to pnt this on now. X rrin let ron eross- 
eiamine him abcut the conten* and if during the defendanfs case 
tou get this straigntenr'i ott. -?u find out what conTerrations are 
what and who originated thert and tou wtll want to rtt them on 
•n the defense caje, that wil! all right. and if it is neeessarr 
to reeali the witness we can co that, but I think on the present 
state I am not going to permit tnis to be presented to the jary now. 
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was invited to offer tiie tape - 2 ain whenever it had as- 
certained vrhat portions of v.ha: conversations on the tape 
it sought to have admitred ir. evidence. The defense's 
omission to make a sr.bseouent ffer deprives it of zronnds 
for attacldng the trial cour: ruiing on this appeal. Anr 
error, had there been one. vra? rendered harmiess by the 
cpen opportunity to offer the tape once it was properlr 
prepared for use. See Ui '.'ed r r, ztes v. Bnd'jlamente. 507 
F.2d 12, 22 (2d Cir. 1974), cer#. : enied, 421 U.S. 911 (1975). 

Appellant object 3 to the Govemment’s use of two large, 
“ontsized” charts to summarize the evidence concerning 
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the nnaber and amonnt o; tne various checks iraproperlv 
chareed aeainst the aeenc-j’s income. Admission of charts 
for tne pnrpose of sm r . rr .s.rizjng facts contained in other 
exhibits v*as entirelr proper. United States v. Silverman, 
449 F.2d 1341, 1346 (2d L'ir. 1971), cert. denied, 405 IT.S. 
913 (19.2). J Appellant complains. hotrerer, that the trial 
court failed ro instmct the ~ that the charts tvere not 
themselves endeuce and should not be considered as snch. 
At the time the first of ±e rxo charts vas introduced. 
honerer, Jndge Bonsal instmcted the jnrv that it was 

merelv a chart . . . vmch contains the information as 
to these various checks. Enhihits 31 to 145. The checks 
theraselves are in evidsnce, the chart is merely to help 
you as a pictorial representation. 


This instmction conveyed to the jury the substance of the 
cantionary instruction recnire<3 by HoUand v. United 
States. 343 U.S. 121. 123 Q 0 . 54 ). ' an d United States v. 
GobUoerg , «1 F.2d 644. 647-45 '2d Cir. 1963), cert. denied, 
393 r.S. 1099 (1969). It 15 true that while the judg'e indi- 
cated that m his final charg? he vonld azain caution the 
jury as to the limited ftmction 0 : the charts, he iradver- 
tently neglected to do so/ But vie-insr the entire trial as 
a vhole, it is apparent that this inadvertence did not 
prejudice appellant, a conelnsion fortified by the lack of 
a specinc contemporaneous objecrion at the close of the 
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AppeUar: clains thi? charu 

ciieiiiir ’.arre. Tielr rln, 
c 0 jtreat'fr tb3n cecessarr tc y>z~~ 
eshi'r it nm-er*. ete.) cc iU :i 
135 rruts r?ferr?4 to ia GX 435. : 
icri is jUicir prrper ia :hs hpir - 
sbie to rrai ;t. tVe tai» i: zsAt - 
to oe liiei” :o te aisie-i br 


b t the Gor»rc=ect were prej- 
— *. T ser»n and one-balf feet, was 
7 :b? irfomacon fci'es. a=-tnts, 
be-i« referrei :o in CX S3i or -ie 
aci ie trpe size of i»ss tbaa jne 
f *i» reqnirement tia: tie jrrr be 
triie are not so cnjopbisticared aa 
:f a conrtrom ciart. in anr erent. 


Bo*Ji siee hai reqneered tie cbarr? and Jcdge B-onsai bad indicated 
tba: a cbarne to tbat effe-rt wonii b-e ma.ie. 
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court ’5 charge. See Fed. R. CrL: 
Bermudez, 526 F.2d 59, Si (2i 
The nnal argument raised is : 
ipation in the esamination oi - 
a prejudice favoring conrietion 
of a fair trial. AppeUant has ir. 
the trial court intervened in th- 
u-itnesses to ask clarifyiug ques* 
also cited several places Ln the : 
raised objections on beball o: t. 
or curtailed the Govemment's 
We are satisfied upon enamin: 
that Judge Bonsal conducted : 
tialiy. 

Jud^ment affirmed. 


iru. P. 30; Vnited States v. 
Cir. 1975). 

that Judge Bousal’s partic- 
-,_*veral vitne.-ses betrayed 
i v. bich deprived appellant 
cdicated 17 instances vhere 
:-r defense’s evamination of 
rions. The Govemment has 
record vrhere Judge Bonsal 
:he defense. and intermpted 
evamination of vdtnesses. 
:a:ion of the entire record 
•iie trial fairly and impar- 
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y OPINION OF TIIE OOUItT 

(Filod April 7, 1976) 

Wrm, Circuil Judgc. 

Dcfrndnnln woro tried jointly nnd convloled of con- 
npirney nnd lirihory of n piildlo oflieinl in violnlion of JH 
U.S.C. $$37J nnd 20l(h)(2), nrininK «*ut of tho pnyinnnt 
of nionny to nn liilei'iinl Itnvninin iifp’iit to fnhdfy n tni 
linhilily. We rnverno Ihn eouvielionn nnd rnmniid for n 
nnw Irinl bneniiHti Ihn voir diro exnminnlioii of tlio Jnry 
pnnel nnd Iho ctohh oxniiiiniuion of llto proHeoiitioii’n wit- 
iiOHHen wnro impropnrly roHlrictod. 

Defemlnnt Sef»nl whh i\ corlifled puhlio ncconntnnt who 
rcprcHenled tho defondnnt llurst duriuff nn nudit of hia 
tnx returiiH l»y Inlerunl Hevenun Afp'id Ildwnrd NiKinond. 
DuriiiK thn period front Jnno to Docembor, 1 !»74, SiKinond 
coutneled SeKid on n niiniher of neeiiHioiiH. At thoir flmt 
niootiiiK, SeKid intininled thnl ho iniKhl ofTer SiKinond n 
bribe, n innller wliich tho iiKont reported to tho IiiHpeotion 
Sorviee. Therenfter, on vinilH lo SeRnl’B oflico, SiRniond 
Iwore n body recorder. llo nlso rccorded n nunibor of tolo- 
Ipliono ronverHnlioiiH wilh Segnl nnd ono witli lliirnt. 

I At tho trinl, SiRinond wna the principnl govcrnmont 
IwilneHH. llo toHliflod llmt Sepnl ofTcrod to oblnin $20,000.00 
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from Iltirat, of tvliich $15,000.00 wonld go to thc ngcnt in 
roturn for Rnbmitting n fnlsc nudit rcport, nnd tho rcmnin- 
ing $5,000.00 would bo rctnined by tho 0.1\A. In Dccctn- 
bcr of 1074, Sigmond rcccivcd $5,000.00 frotn llurflt 
through Scgnl, witlt n prontiso thnt tho rcttmindcr tvouhl 
follow. On Jnnuary 7, 1975, Signtond tclcphoncd Ilurst 
nnd rccordod lltc convcrflntion in which Ilurst ndmiltcd 
providing tho bribo nnd promiscd to pny thc nmount still 
dtto. llurnt wnn nrrcfltcd tho following dny nnd gnvo n 
nlatctnonl lo Inlortml Kcvcnuo ofTtcinls ndmillittg hin pnr- 
ticipnlion nnd nloo implicnting Scgnl. 

Ou nppcnl, bollt dofondnnlB clnim thnt tho votr diro of 
pros)ic«tivo jttrot'H wns ttndtdy limitcd nnd Ihnl (ho croflfl- 
osnniiimtion of Migmond wilfi improporly roHtrictod. llurHt 
nlflo conlonds tlint bocJiiiHO n rcdnctcd vorfiion of liifi con- 
ft'HHiott profioiitcd nn orroncoitH viow of hin pnrl in tho 
nffnir, n flovornnco wiih roipiirod. 


I. 

dounool for tho dofotiHo Huhmitlcd propoHod voir dirn 
itiioMlionii donignod to Mlipplomont Iho oourt'n iiupdrioM. 
Mognl ’h nltornoy tilod HiiggoHlod ijnoHlioiiH liofnro tlio dnto 
Hol for jury nolooliim nnd IIiiiiiI'h connnol toudorod ulhorH 
nflor Iho oouit liml conohulod Iho Hlnndnrd inlcrrngnlion. 
Tlio jmlgo hognn tho vnir tliro hy r.Hkitig onclt voniromnn lo 
Hlnto hifi oo.cn pntion for tho proooding fivo yoni'H ntul llmt 
of hiH HpottHO or otlior omployod pornon in tho hotiHohold. 
Thoionflor, gouontl ijuoHlioiiH woro propotitulod to tho 
pnuol, inolmling Iho following: 

"Ih nr hns imy momhor <»f yotir immodinto fnmily 
cvor hcott nn ollicinl or omployoo of llio Unilcd MIiiIob 
O ovornmonlt” 

Bovor. mcmborn of tho pnnol rniscd tlioir ltnndfi imlicnting 
im nniriimlivo utmwor lo lltifl qucfilion. Tho noxt ijuory 
wns: 
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“Aro you or Imvo you cvor bccn nn officinl or omployco 
of llio Unilcd SlnioH Qovornmciil.t“ 

Scvcn pcrtioim indicntcd nn nffirtnnlivo nnswcr to this 
qucslioii. Twclvc of llio «11 vcnironicn miHworcd nt lcnst 

onc of lhcHo_two_(jucfllionH n(fii;;nntiycly.--- 

-* ’Aflcr nddrcsHitig furlhcr gcnornl qucstions to tho 
pnnct, Iho court rcfuscd to nsk llio morc spccific qucslions 
Huhmitlcd by dcfciidiint Scgnl. 'L’wo of llicso would buvo 
iiHjuircd whclhcr nny mcmbcr of tho pnncl or his inuncdi- 
ntc fnmily wiih cmployed by tho Jntcrnnl ltovcnuo Sorvico 
or Himilnr dcpnrlmcnls of llio cily or wtato. llurst's coun- 
scl nskcd llmt tho proHpcclivo jurorfl, wbo hnd indicntcd 
cmploymcnt by llio fcdcrnl govcniiiicnt, bo nskcd whnt 
Rpocifio ncliyiiicH thcy Imd iu llicir Inst cmploymcnt. Tliut 

. rcquosl wns nlso dcdincd. _ ____ 

" In fodcrnt cnscs, il is npprovcd proccduro for thc trint 
judgc lo qucslion thc vcnircmcn on voir dirc. Tbis prnc- 
ticc cxpcdilcs thc eclcclion of nn inipnrtinl jury nnd pro- 
vcnls llic cxccssivcly lcnglhy voir diro proccrdings wliich 
ocnir in hciiio jiiriMdidioiis. f Tlm Hciicli Itook, publishod 
'""iiinlor Iho iiiispiccM of Tho bVdcrnl .ludicinl (Jcntor, con- 
lniiiM ii liul of HiiggcHlcd qucslioiiM niiil nppnrcntly wum Iho 
soiiico of iiiohI of Ihc qiieries ulili/.cd by Iho judgo in tliis 
cnsc. Whilc IboKo qucslions nro udcqunlc in inost in- 
slnnccs, situnlions do nrisc wlicro supplcnicntnl inquirioa 
should bc mndo. \ f P 

Thc triul judgc hns widc discrctioa-to detcrmine tho J 
^ scopc nnd contcnt of thc voir dirc. f«Scc Unilcd Slatcs v. 

~Najiolconc, 319 F.2d 350 (3d (Jir. J9G5); Fnn. It. Cuim. P. 

21_(n)^lTul Iho pnrlics linvo llio righl lo hoiiic Hiirfacd in- 
'^formntion nbout prospcctivc jurors wbich niight furnish 
Ihc bnsis for nn intclligent cxcrciso of pcrcmplory chnl- 
lcngcs or motions to strike for causo bnscd on n lnck of 
iinparlinlity. llistaino v. Itoss, 44 U.S.L.W. 4305, 4308 
ii.9 k (U.S. Mnrch 3, 197G); Kicrnan v. Van Schaik, 347 F.2d 
' 775 (3d Cir. J9G5). Scc also Unitcd Siatcs v. Ilobinson, 

- 485 F.2d 1157 (3d Cir. 1973); Unitcd Slatcs v. Voolc, 450 

- \li Crl Jogg 

i •*. n-- • . . • • ... ., 

/g CrL 
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F.2d 1082 (3d Cir. 1971). Cf. Unilcd Stalcs v. Wooton, 
518 F.2d 943 (3<1 Cir. 1975). 

Hccauho of llio circumRtnncoB in tliin cnso, tho dofoml- 
nnle wonld rcnpoimhly nccd to know whclhcr nny incmhcr 
of tho pnncl or nny pcrnon in hin fnniily hnd ovcr bcon 
cmploycd hy thc lntcrnal Itcvcnuo Scrvicc. Thc possibil- 
ity of lingcring loynlty to tho ncrvicc, fricndship of pcr- 
nonfl fltill ciuployod thoro, or knowlodgo of ngcncy pro- 
ccdurofl nro nll fnctorfl which counscl would wcigh in 
dociding whotbor lo chnllongo. Sincc il wnfl known tlint n 
nuinhor of voniroiuon hnd bccn cinploycd hy tho govcrn- 
^ mcnt, tho rcquoslR hy dcfcnsojconnflcl wcrc rcnsonnhlo nnd 
| n hnnld lmvo boon Jionorod^/Afl ilio Court flnid in Unilcd 
Stnlcs iTT^Y^'uK 'BTVK 123, 134 (1930): 

“In dcnling willi nn oinploycc of thc Qovcrmncnt, tho 
court wonld proporly bo KolicitoiiB to discovor wholhor, 
in viow of llin nnluro or cirouniHtnnc.es of hin mnploy- 
mont, or of tho rclnlion of tho pnrticnlnr govcrnmcntnl 
nctivity to tho mntlcrB involvcd in tlic proflccution, 
or othorwiHo, ho hnd nctunl hiiifl, nnd, iT ho hnd, lo dis- 
qnnlify llim.” 


Siiililnrly, pnHl oiiiployinont hy tho Rpocifio. ngonc.y proso- 
cnting tho cnso is n nmltcr wliich should hc oxplorcd upon 
n pnrty’H rcqucst. Tho rcfuanl lo do bo rcquircs tlinl n 
new trinl bc grnntcd. 

n. 

Sinco upon n rctrinl it is likcly that thc scopc of crosa- 
cxnniinnlion will ngnin hocomc nn iflfluc, wc Bhnll discuas it 
nl this timc. 

Agent Sigmond tcstificd n' ut tho Bcvornl confcrcncoB 
and tclcphonc conversntions hc lmd with Scg from Mny 
lo Dccember, 1974. Exccrpts from somc of the rccordings ' 
wcrc playcd for thc jurors who wcre supplicd with trnn- 
Bcripts of thcsc convcrsntions for use whilc liBtcning to tlic 
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tnpcs. Sincc Gomc of tho rccordings, pnrticulnrly tlioso of 
nll-dny conforonccn, wcro qnilc lciiRthy, sotno oditing wnn 
neccpsnry. Obviously, much of tho mntcrinl wnn inconeo- 
qiicnlinl, nnd plnying nll of it ivould linvo uuduly pro- 
lougcd tho trinl nnd nidcd no one. 

In nn cfforl to kncp tlio trinl moviiiR, tho judgo rulod 
thnt 011 croaa-oxniniiintion dcfcnso counscl would not bo 
pcrinittcd lo ro|il.ny tnpcn wliich lmd boon hcnrd during 
dircct exnininnlion. IIo dircclcd thnl cross-cxniiiinnlion bo 
conduclcd hy usc of lho Irniiftcripls. Dcfoiiso counsol ns- 
sorl llinl Ihcy wishcd to rcplny porlions of tho tnpo rnllior 
tlinn rclying on tho trnnscriplH hccmiRO voico inflcctions 
ivoro iin|iorlniit. 

ir in miy Hpcoiflo iiiHlnnoo tliis ooiil.oiilion Hliould np- 
pcnr lo ho vnlid, Iho court hIioiiIiI coiiHidor Iho ndvinnbility 
of nllowing rcplny. Iii gciiornl, liowcvor, wo cnniiol flnd 
orror iu llic coiirt'H HiiggcHtinii lluil tlio Irniiiicripl ho linod 
in roviowiug iiinloriiil wliich liiul oncc lioon plnyod.' 'I lio 
courl’H policv otTorcd n prnclicnl woy lo cliiiiinnto tho 
dcloyii wliicli iicccHnnrily nccompnny tlio plnyiiig of ho- 
lodcd cxccrplo from h uglhy nod iinindc\cd InpcM. 

Ifnwcvcr, liio coiirl. nlno proiiihilcil ilcfcniio ooiiliHot 
froui iininK trniiHcriphi or plnying pnrhi of n rccording 
which hml nol hocu licnrd dnring dirocl oxniuinntion. TIi'ih 
rcHtridion wiih hiiHcd 011 llio promiHo Ihnl oroHH-oxnminii- 
tion Hhould iinl. cxcocd llio Hcopo of dircct nnd tlml tho 
dcfcudnnlH wcro frcc lo prcHcnt llic prolTcrcd ovidcnro 
iu llicir own ciiho. VVo ItiinU lliin liiiiilnlion imdiily nnr- 
rowcd Iho Hc.opc oT ciohh oxnniiniilioii m.d himlcrcd propor 
prCMCiilnlion of Iho dofciiHO ciiho. 

Kcdcrnl Kiilc of l'Jvidcnc.c (ill(h) provldcH tlmt ci-ohh- 
cxmnimiliou Hhoiild hc limitcd lo tlio Hiibjcd. mnttnr of tho 
dircc.l oxnminntion nnd imitlcrH nlTcclitig tho crodibility cf 

1. IVfriMlanl lltirsl wa.r ilcninl llir (t|iiNirlitnilv lo rrplay n rrrortlinpr nf n 
Irlrftlinnr rnnvri .xalimi nf lannarx ?, IW5. A|i|tamilljr, llir |«r|tosc wns lo 
nltow llml lltr ItrgintiitiR ol lltr rnll Itail mtl lircii rcrnrclcrl. Ilnwcvrr, on crnxx- 
maniinalioii iliai (arl wns nilmillnl liy llir ngnit niul wr ilo nnl tliiiik tlic Irinl 

crrnl in rcfnsiiiK lo l'lay llic rccortliiiK a Rirniiil llnic. 
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thc witncBB. Whilo tho trinl court hns wido diflcrcliou to \ i 
prcvcnt rnpotiiion, hnrrnonntcnt of tho wilncnfl or pro- \ j 
dnclion of irrclovnnt nwtoriol, tho right of croflB-oxnminn- 
tion ifl of confllitulionnl dimcnflion nnd mny not ho dcnicd. J ■ 
Davis v. Alaslca, 415 U.S. 30^1974). Thcroforo, if n mnt- 
tcr hnfl bccn rniscd on dircct cxnminntion, gcncrnlly cross- 
cxmninnlion nmst hc pcrmittcd. Morcovcr, qucstioning 
of tho witncflfl which tcstfl liifl pcrccption, mcinory, or ^ ^, 1 
_othcrwiso tonda lo diflcrcdit him,jfl jpropor. JDavis v. 

Alaska, supra. . , . 

Ono of dcfcndnnffl’ comphunls ifl dircclcd iit nn inci-- 

dcnt which occurrcd during tho croflfl-cxnminntion of 
Apcnl. Rigmond. Ho hnd lofltiflod nliout fllnlcnicntH mndo 
dni'ing n confcrcnco wilh Hcgnl on Hoplcinhcr tfi, 1074. 
Allhoiigh Higmond iiflcd n hody rccordcr on thnl ilnln nnd 
n trnuMcripl hnd hcon propnrcd, llm Inpo wiih not plnycd 
i lo Ilm jnry during tlic dirccl cxnminntion. On croflfl- 
I oxnmiiintion, dcfciiHo coiiiihcI’h nllcuiplH to iiho cillior ko- 
') lcdcil portioiiH of Iho tnpo or tho trniiHc.ript for llint dny 
! wcrc hlockcd l»y Iho conrl. ((JoiiiiHci for Mcgnl cxplninH in 
hin hricf: 

. . tho mcctiug cf Mcptcnihcr l(’», 1974 nnd Iho Inpo 
rccnnlod convornnthnui nriidng tliorcfrom hccnmn 
cniciid lo tho dcfciiHo in thcir cndcnvor to hIiow llmt, 
in fnct, nt iio tiliio dnring Hiih mooting did tho do- 
fcndnnt ftttcinpt lo or ofTcv lo Agcnt Sigmond n hribo 
in thc form <»T nionoy or grntuitioH nnd thnl rnlhor, 
ccrlnin convcrHidioiiH rcoordcd on llmt dny indicntod 
(| m | Agont Migmond wiih hiniHolf uttompting to Bolicit 
n hriho from Iho «lofnndnnt. M 



^ Hinco tho court did pormil hoiiio inquiry nhoul llml inocl- 
ing nud rcHtriclcd comiflol only on thc iiho of tho rccording, 
it hcoiiih thnt tho diflindly conlorod on Iho quofllion of wlml 
confllitulcd thc flcopc of dircct oxnminnlion. In our vicw, 
tho W'opo in lo hc mciiHiircd hy tho mibjoct mnllor of Iho 
dirocl oxnminnlion rulhor tlmu by Bpceifio oxhibils which 
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nrc introduccd nt thnt linio. Scc Fcdcrnl ltulo of Evidcnco 
611(h). 

Morcovcr, thc fnct thnt eomo of tho pointe which do- 
fcndnnt eonght to oxploro could havo bocn introduccd in 
tho dcfcnso cneo is not dctcrminntivo. Thnt epcciflo ovi- 
donco could Imvo bccn n pnrl of tho dofcnso doos nol pro- 
cludo it h dcvclopincnt on croHH-cxnmiunlion if thc prosocu- 
linn mnkcs Ihc Riihjccl nmllcr pnrt of itn dircc.l tcfltiinony. 
Unilcd fJlalr.il v. Lnvis, 417 F.2d 134 (2d Cir. 1071). 

'l'ho riding of Ihc Irinl court in lliifl infllnnco wim or- 
roncoua bccnueo it unduly limitcd croefl-oxnininnlion. r ' • 

III. 

Aflor liin nrrcfll, llnrnt gnvc n hIuIoiuoiiI lo Intcrnnl 
Itcvcnuc oflirinlfl in wliich ho nuid tlmt Scg.il Imd contnclcd 
liim nhoiit thc tnx doflcionoy nnd lmd indicnlod $10,000.00 
in rnflh wiih nocdod lo pny noinohody for rodiio.lion of llio 
tnx. Thorcnflor, Mre. Hurrt took $6,000.00 in mimll hillp 
to rhilndcl|ihin wlicrc sho gnvo thcni to Scgnl’n buniiicflfl 
pnrlnor. Iliirflt’fl fllnlomont wnw rodnclod hy doloting 
Sognrfl iinino iii nn offiirt to nvnid Iho prohloin proHonlod 
hy Ilruton v. tjnilal Statcs, 3!H U.H. 123 (ItMJH). 

On croflfl-cxniniimtion of Iho I.lt.S. o(1icinl to whom tho 
fltnlcmcnt hnd liocn givcn, lIurst’H counflcl floiighl to ost nb- 
lisli cntrnpmcnt by bringing out thc rcfcrcnccs to Scgnl. 
Tho court Biifllnincd Scgal’s objcction to thc (picslions on 
this point nrnl dcnied llurst’s motion for scvcranco. 

Thc grant of scvernncc is a innltcr within the discre- 
tion of n trinl court and involvcs tho balnncing of n num- 
hor of considerntioiiH. Forcmost of thcsc is prcjudico to 
thc dcfcndnnl. That, howcvcr, should bc rcnl, not fnnci- 
fnl. It nmst bc conRidcrcd togcthcr with tho dcsirnbility 

of joint trinls, pnrticnlnrly thosc involving n lcgitimnto 

»■ - ■■■—- ■ — . . ... 1 — - - 

2. We rccogrmc Ihal ihc plnying of exccrpt* from lapcs can lca<1 lo dclays 
during thc Irial. Howcver, a dclay may bc obvialcd Ihrough counsd's usc of 
casscllcs or la|>cs prcparcd in advancc which coulain only Ihc rclcvanl portions 
of thc convcrsalions and arc adciiuatcly indcxcd. 
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conspirncy count hucIi na wns prcscnt horo. Tho circum- 
stnnccH of cncli cnno will control tho dcciBion. . 

Tho rcfcrcnccs which llurBt’fl lnwycr BOURht to clicit 
from thc wilncBH wcrc nrgunbly within tlio scopo of Jiruton. 
But considcring tho ovcnvhclming naturc of the cvidcncc, 
mcntion of Sognl’s nnmo niiglit huvo bccn hnrmlcss bcyond 
n rcnsonnblc doubt. •S'cc llarrington v. California , 3H.) 
U.S. 2. r »0 (]%!)). Aftcr liHtcning to Sigmond’H tnpc, tho 
jury wftfl wdl nwnro llinl Scgnl luul ncknowlcdgoil con- 
lncliiig JlnrHt iu Dccciiibor. Similnrly, it 'ih diOic.ult to 
conccivo llio oxiHlcnco of nny doubt tlint tho $5,000.00 m 
cnsh liiul bccn ddivcrcd to Scgnl bccnuso tho rccordcd 
convcrHftlion botwccn him nnd Sigmond ns thoy countcd tho 
nioncy lind bccn plnycd for Iho jurorfl. Ncvcrlhclcflfl, tho 
trinl jcdgc’s concluflion tlint Uruton rcquircd cdiling of 
IIurst’H Htntcmcnt wns ccrlninly not incorrcct. 

Tbc rcdnclion, howcvcr, rniflcH nnollicr isRiic. Tho 
cn.se nt Imr is uiuihuhI in that tlic objcclion lo ndmiH.sion of 
thc rcdnctcd confcKsion comcs not from n co-dcfcndnnt who 
would bc implicntcd by hcniHuy cvidcncc, bnt from tho 
dcfcndiiiil wbo gnvc llic hIiiIciiiciiI. Iln docn not uhhciI 
crror in incluHion iih n co dcl'cndnnt UHiinlly doos but, 
rallicr, complniiiH of cxcluaion. llur.st nllcgcs projmlicc 
bccnusc lic could not produco cvidcncc whiclt would hnve 
bccn ndmiHsiblo on cross-cxnminnlion but for Scgnl’s 
objcclion Imscd on Inck of confronlation. 

Essentially, thcn, IIurst’H position is that his cnso 
should hnvc bcen scvcrcd bccausc of tlic rcstriction on his 
cross-cxamination. Agnin, wc nrc dubious that nny nctunl 
prcjiulicc cxists on thc rccord of thc first trial. Ilurst 
wishcd lo bring ont his coiiunenls thnl Scgnl Imd n pnrt. 
in nrrnnging thc bribc. To bclicvc that thc jury wns not 
fully nwnro of this fnct, in vicw of thc tapc rccordings, is 
lo livc in n ncvor-ncvcr Innd. Wliilc thc issnc is nn inlcr- 
esting onc, wc do not pass upon it bccnusc we liave granted 
a new trinl on othcr grounds. 
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Tbo motion for Bovorancc, if nindo on rotrial, nmst bo 
docidcd on tbo rccord tlrnt ia bcforo tbo trinl court nt that 
tiino. Wo cnnnot nnlicipnlo wlmt circunislnnccH liiny cxist 
thcn. For exmnplo, if llurnt should dccido to tcstify on 
bis own bebnlf, thcn tbo qucation would bccomo moot bo- 
cniiBc Scgnl could tbcn bnvo tbo rigbt of crosB-cxaminntion 
nnd tlic raison d’ctrc of liruton would not cxist. Nelson 
v. O’Ncil, 402 U.S. 622 (1971); Govcrnmcnt of Virgin 
Islands v. lluiz, 495 F.2d 1175 (3d Cir. 1974). Altcrna- 
tivcly, in vicw of olhcr cvidcnco in tlio civbc, Ilnrst mny 
dccido not to objcct to tho dclctions, or Scgul mny not 
insist upon rcdnctiou nt tbc sccond trinl. 

Wo nro not cnllcd upoii to connidor Ibo proprioly of 
nllorimlivcH wliicli wonld obviulo Ibo lirnlon probloin: c.g., 
onipnnclling two Bcpiimlo juricH us wna dono in Unilcd 
tUatcs v. Sidman, 470 F.2d II5H (9lb Uir. 1972), ccrl. 
dniicd, 409 IJ.S. 1127 (1973), or bolding n bifurculcd iriul y, 
HH wiih dono iu lluilcd Slalcs v. ('ranc, 499 F.2d I3H6 (61 b 
(!ir.), rc.rl. dcnicd, 419 II.!4. 1002 (1974). Scc aho llnilcd l 
Stalcs v. Iloivan, 5IH |i’,2il 6Hf» ((>11 1 (lir.), cni. dcnicd, 44 
IJ.S.I..W. JI2H0 (II.N. Nov. II, 1975). Tbo proprioly of 
llio.Mo procoduroH nm bo coiiHidorod if mid wbon tlioy uro 
oniployod liy Ibo dinlriol, courl. 

Tbu jiidgmont of Ibo dislricl court will bo rovornod 
uud u iio w Irinl ordorod iih lo bolli dofoiiduillH. 

A Truo (Jopy: 

'TohIo : 

Clrrt ol Ihe Unilnl Shtlrt C'ourl «/ 

Ior Ihr Tliiul Ciii iiii. 


(A.O.—U. S, Cmirli, Inli'nmlkiHul PiIiiIIiir Cu., I’IiIIii., l’a.) 
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prepaid to: Frank Wohl, Assistant United States Attorney, 
Southern District of New York, 1 St. Andrews Plaza, New York, 






